
STATE OF ilEW YORI(
sTAfE TAX ColofiSslolr

In thc l{attcr of the Petltlon

of
:

KENNE$I D. ASHLEY
t

For a Redctenlnatl.on of a Deftclency or
a Refirnd of personal Income r
Taxee under Arttcle(s) ZZ of thc
Tax Iaw for the (Vear(s) 1961 thru 196A

ATFIDAYI' OF }ITItilC
OF XffICE OT DECISIOX
Bf, (CEnrrrrEr,) r{tII,

State of lfen York
County of Albany

Martha Funaro , belng duly rwornl depoaes and rayr that

she is an employee of the llepartuent of Taxatlon and Fftunccr ovcr 18 yeare of

agee and that on the lSthday of August , L972 1 shc rcrvcd the wlthln

lfotlce of Ilecielon (or DeEemlnatlon) by (ecrtlfted) natl upo! Kenneth D. Ash1ey

(repreeentatlve of) the petltloner ln thc wlthln

proeeedlngl by errcloclng a tnre copy thareof ln a eecurely,scaled poetpald

wrapper addrcsged as fol-lons: IGnneth D. Ashley

3333":l3l"F,33Iu"
and by depoatttng eme errclosed in a postpal.d lnoperly addreescd rrapper ln a

(post offlce or offlcl.al. deposttory) under the exclugl.vc care and eurtedy of

the llnlted States Poet OFflce Departlcnt withln the State of ltcr York.

Ttrat deponent further Bays that the sald addrestee le thc (repreaentatlve

of) petltl.oner hereln and that the addresg eet forth on aald rrrpper 1r the laet

knovn addregs of the (regneeentatlvc of thc) 1ntltl.oner.

Srora to before nc thlg

l8t! day of August t  L972.



STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOII 214A

STATE CAMPUS
ALBANY, N. Y. I2Z7

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

61tadf Albany, New York

Augrurt 19, 19?l

f,onrrrth D. ldrfrUr
6611 6lrdtr fhy
Srrtrotr, FlorLdr

D.ff lla. Srhlc.yr

Please take notice of the DSITIS of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to geCfi[On 69O O1!
the Tax Law any proceeding in court to review an adverse decision

3t^l: TAX COMMt33torl

lrEAimc ux|l

EOUARO ROOK

3ICIETAIY TO
c0MMt3!tor l

ADDig!! YOUI iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E 5 I " E [ T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

must be commenced within { hntbl
the date of this notice.

after

Any inquiries conceming the computation of tax due or refund allowed
in accotdance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

MUt/^/r
trLgcl o. f,rtr ght
HEARING OFFICER

cc Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Mat ter  o f  the Pet i t ion

o f

KENNETH D. ASHLEY

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Years
1961  th rough  1963 .

DECTSTON

Kenneth D.  Ashley f i led a pet i t ion for  a  redeterminat ion of

def ic iency in  personal  income tax imposed under  Ar t ic le  22 of  the

Tax Law for the years 1961 through 1963.

In l ieu of  a  hear ing,  pet i t ioner  agreed to a submiss ion of  the

controversy on the f i le of the Income Tax Elureau. Said f i le has

been duly examined and considered.

ISSUES

The issues in  th is  case re la te to  the res idence status of  the

petit ioner, the taxabil i ty of a pension received by him, and the

imposi t ion of  a  penal ty  upon h im for  fa i lure to  f i le  a  return.

FINDINGS OF FACT

1.  Pet i t ioner  had been a domic i l iary  and res ident  o f  Connect icut

pr ior  to  1959.  Pet i t ioner  worked for  Amer ican Cyanamid Co.  in

Connecticut as a chemical engineer for 22 years. He retired. He now

receives a pension from that company.

2.  Pet i t ioner  come to New York in  1959 to work as a consul tant

to Texaco Research Laboratories in Beacon, New York. He stayed there

unti l  1963, He rented an apartment in Beacon. This apartment was

not  suf f ic ient ly  heated for  the winter  months.  He spent  the co ldest

months at  homes of  re la t ives in  Connect icut  and Massachuset ts .
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3.  In  November of  L962 pet i t ioner  acqui red a house in  Sarasota,

F1orida. There is no indication when he began to l ive in this house

cont inuously .

4.  pet j - t ioner  does not  c la im to have spent  less than 183 days

in New york in 1961. He admits to spending eight months in New York

in Lg62. He claims to have spent only l.B2 days in New York (May 4 to

November 1)  in  1963.

5.  The 1951 def ic iency was issued on March 15,  1965,  and amounts

to  $326 .76  p tus  $57 .18  i n te res t ,  f o r  a  to ta l -  o f  $383 .94 .  Th i s  i s  based

upon the inclusion in income of certain retirement income received by

pe t i t i one r .

6.  The def ic iency for  L962 and 1963 was issued on November 22,  L965,

For  Lg62 the def ic iency amounts to  $400.24 p lus penal ty  for  de l inguent

f i l i ng  under  sec t i on  585 (a )  o f  t he  Tax  Law o f  $100 .06  and  i n te res t  o f

$68 .01  fo r  a  to ta l  o f  $568 .31 .  Fo r  1953  the  de f i c i ency  amoun ts  to

$390 .82  p lus  pena l t y  o f  S97 .95  and  i n te res t  o f  $42 .96  fo r  a  to ta l  o f

$s31 .73 .

7.  I t  was not  unt i l  June 3,  1965 that  pet i t ioner  f i led h is  1-962

and 1963 returns. Estimated tax payments had been made and an explana-

t ion was offered that the fai lure to f i le on t ime was due to oversight.

PeLit ioner had been in continuous if  infrequent correspondence with

the Income Tax Bureau since 1959 with respect to his claim for exemption

of his pension. The delinquency for I-962 and 1963 came to the attention

of  the Bureau upon the receipt  o f  pet i t ioner 's  le t ter  and when pet i t ioner

was thereupon reguested to  f i le  re turns he d id so wi th  reasonable d ispatch.

coNclusroNs or LAw

A. For  1961 and L962 pet i t ioner  was at  least  a  s tatutory  res ident

of New York by virtue of his apartment in Beacon and his presence here.
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The same must be held true for 1963. The number of days of

claimed presence in New York is too close to the statutory l imit to

be acceptable without detai led explanation and some proof. Whether

petit ioner beeame a New York domici l iary in 1959 or whether he became

a Flor ida domic i l iary  in  1962 is  therefore i r re levant .

B.  Pensions as wel l  as a l l  o ther  income f rom al l  sources are

taxabre to New York residents. The fact that a pension may be

attr ibutable to services which were performed entirely outside the

state is  not  impor tant  s ince a pension would not  be an "accrual "

upon a change in residence under section 654 of the Tax Law,

c.  The fa i lure to  f i le  a  return was not  due to  wi l l fu l  neglec! .

DECISTON

The pet i t ion is  a f f i rmed for  the cancel la t ion of  penal t ies only .

In  a l l  o ther  respects  the pet i t ion is  denied and the def ic ienc ies

are af f i rmed together  wi th  such in terest ,  L f  dr r l r  as may be due under

section 684 of the Tax Law.

DATED: A1bany, New York

z{ 't/2 z-
STATE TAX COMMTSSION

COMMISSIONER

COMMISSI
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I O E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

of

Please_take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

M
Nigel G. Wright
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2l4A

STATE CAMPUS

ALBANY, N. Y. I2E7
AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

Dated,; Albany, New York

August 18, 1972

Kenneth D. Ashley
6622 Glades Way
Sarasota, Florida

Dear I"1r. Ashley:

Please take notice of the DECISION
the State Tax Commission enclosed herewith.

pursuant to sect iOn 690 Of
court to review an adverse decision

4 tr4onths after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

!?ATE TAX COMIilS3tOX

t|EAitXc UXIT

EDUARO ROOK

SECIETAIY IO
coMMt3ttor l

AODiCtg VOUI iEFLY TO

AD-L.12 (7 /7O>



STATE OF NEW YORK

STATE TAX EOMMISSION

In the Matter of the PetLtion

of

KENNETTI D. ASEI. T

for a Red€terminatlon of .a Defiel.eney or
for Refund of Personal Iniome Taxee irnaer
Artlcle 22 of the Tax law for the Yearg
1961 throtrgh 1963.

a DECISION

I Kenneth D. Ashley fl1sd a petition for a redeternination of

deflctency l"n. pcreonal Lncome tax funpoged under Artlcle 22 of tlre

Tax law for the yeara 1951 through 1963.

Xn ll,eu of a hearlng, petltloner agreed to a aubmigeLon of tha

eontroverey on the flle of the Ineonc Tax hrreau. Satd fllc has

boen duly examLned and eonsldered.

ISSUES

The lssuea ln thlg eage relate to the resLdenee gtatus of the

petl-tLoner, the taxablllty of a peneLon reeeLved by hlm, and the

tmpoaltlon of a penalty upon hLm for fallure to file a return.

Fr![prNcs oF rylcr

1. Petitloner had been a donrlelllary and recLdent of Connestietrt

prlor to 1959. Petltloner worked for AmerLean cyanamLd co. Ln

Oonneetl.cut as a chemLial englneer for 22 yeare. Ee retired. He nor

reeel.ves a trreneion fronr that aompa$y.

2. PetltLoner eome to t{"\r tn 1959 to work aa a coneultant

to Texaeo Rcsearch laboratorLea Ln Beacon, Ncw York. He stayed there

unt'il 1963. , He rented an apartment Ln Beaeon. fhla apartmont wac

not euffielently heated for the winter months. EI€ apent the coldcst

monthg at honss of relatLves in Connectlcut and tr{aesachusettg.
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3. In November of Lg62 petltioner acgulred a houge Ln Saraeott,

Florida. There ls no lndleatlon when he began to live ln thie houae

continuoualy.

4. petit loner doee not clalm to have spent lese thaa 183 day;

Ln Ne.w york in 1961. He admLts to spendlng eight rnonthc,, Ln N,etv York

ln 1952. IIe claimg to have spent on!.y 182 daya ln New York {my 4 to
. ..t.

Novcbher 1) in 1963. .

5. The 1961 deflclency rras lssued on March 15, 1965r ahd anounte

to  9326.75  p lue  $57.18  in3ereat ,  fo r  a  toEar  o f  $383.g4 .  th ig  ts  baeed

upon tha lnclusion ln lncorue of certain retl.rement Lncqne received by

peEitLoner.

6. The deficieney for ]962 and 1953 wae lgeued on l lovember 22, 1965,

For 1962 the deflcleney amounta to $400.24 plue penalty for dclinguent

ftltng under seetion 685(a) of the Tax Iaw of $100.06 and Lntercst of

$68.01 for a total of $558.31. for 1963 the defielency amounts to

$390.82 plue penal ty of  $97.95 and intereet of  $42.96 for a total  of

$531 .73 .

7. rt was not unti l June 3, 1965 that petltLoner ft led htc Lg62

and 1963 returns. Estlmated tax palzmente had becn mad€ and an explana-

tion was offered that the faLlure to flle on tine wae due to ovctralght.

Petltloner had been Ln eontLnuoua lf Lnfreguent correapondenca with

the fneome Ttx Bureau since 1959 wlth respeet to hig elalm f,or exemptLon

of hi,s penaLon. The delinguency for L962 and 1963 came to the attent,Lon

of the Bureau upon the reeeLpt of petitLoner's letter and when pet,itl-oner

wrs thereupon regueeted to fiLe returne he dld ao wlth rearonable diepatehrl

eorycl,usroNs .oF raw

A.For1961andLg62pet l t i onerwasa t1eas ta r ta tu to r1 reo l 'denE

of New York by vLrtue of hia apartment Ln Beacon and hia preeence hcre
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lfhe eame muet be held tnre for 1963. lIhe number of daye of

elaLmed pr€Bence in Ne[tr York ls too closc to the etatutory llrnlt to

be acceptable wLthout detalled explanation and aome proof. Yfhcther

petlEioner became a New York domlcillary Ln 1959 or whethcr he bccme

a Florida donrlctllary ln 1962 le therefore lrrelevant.

B. Peneiong as lrell aa all other l"nconre frqn all sourceg ar€

taxable to New York residents. The fact that a peneLon may bc

attrLbutable to servleeg whieh w€re performed entlrely outeLde the

statc is not imgrortant gLnce a peneLon would not b€ an "aeeruali

uponaehange1nreg l .deneeundergee t1on654o f theTax I8w.

C. lIhe failure to fi le a return wae not due to wll lful ncAlcet.

DECTSION

The petitLon lg affirmed for the caneellatlon of penaltLee only.

In all other respecte the petltion lg denled and the defLeienc-f,ee

are affkmed together rrlth such interegt, If aryr aB may be due under

eeetion 684 of the Tax lalrr.

DATED: Albany, New York STATE TAX COMMISSTON

F&Z/^*/( /772-

coro{rssr

eollMlgsroNER


